
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA536489
Filing date: 05/06/2013

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91198858

Party Defendant
NextPoint Inc.

Correspondence
Address

DALIAH SAPER
SAPER LAW OFFICES
505 NORTH LASALLE , SUITE 350
CHICAGO, IL 60654
UNITED STATES
dsaper@saperlaw.com, chris@saperlaw.com

Submission Opposition/Response to Motion

Filer's Name Daliah Saper

Filer's e-mail ds@saperlaw.com, chris@saperlaw.com

Signature /Daliah Saper/

Date 05/06/2013

Attachments Objection to Request for Judicial Notice (5-6-13) CaseCentral v. Nextpoint.pdf (
3 pages )(160758 bytes )

http://estta.uspto.gov


Page 1 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

) 
CASECENTRAL, INC.,   )  Mark: PRESERVATION  

)   CLOUD 
      ) 
 Opposer,    )  Serial No.: 77/922,469  
      ) 
v.       )  Opposition No. 91198858 
      ) 
NEXTPOINT, INC.    )   Published in the Official 

)   Gazette on November 9, 2010 
      ) 
 Applicant.    ) 

 

Crrnkecpv"Pgzvrqkpv."Kpe0Óu"Qdlgevkqp"vq"QrrqugtÓu"Tgswguv"hqt"Lwfkekcn"Pqvkeg 
 

Crrnkecpv"Pgzvrqkpv."Kpe0"*ÐCrrnkecpv.Ñ"ÐPgzvrqkpvÑ+"tgurgevhwnn{"qdlgevu"vq"vjg"Tgswguv"

hqt"Lwfkekcn"Pqvkeg"hkngf"d{"Qrrqugt"Ecugegpvtcn."Kpe0"*ÐEcugegpvtcn.Ñ"ÐQrrqugtÑ+"qp"Crtkn"6."

2013 and states as follows: 

 

1.  On April 4, 2013, Opposer requested that this Board take judicial notice of a 

document, attached as Exhibit A thereto, alleged to be an excerpt from a declaration filed on 

February 18, 2011 in a federal lawsuit between Opposer and Applicant. 

2.  Opposer cites this incomplete declaration to assert the truth of the matter asserted 

vjgtgkp."pcogn{"vjcv"vjg"fgenctcpv"Yknnkco"L0"Htkogn"ugpv"c"ngvvgt"vq"PgzvrqkpvÓu"eqwpugn"qp"

January 27, 2011 accusing Nextpoint of failing to use the PRESERVATION CLOUD mark, 

*Qrr0Óu"Dtkgh."6+ apparently implying that thku"ngvvgt"ycu"vjg"ecwug"qh"PgzvrqkpvÓu"fgekukqp"vq"

voluntary dismiss its trademark claims against Opposer. Id. 

3.  QrrqugtÓu"request is untimely. Facts that a party requests to be judicially noticed 

should be presented during the requesting party's testimony period, by notice of reliance 

accompanied by the necessary information. TMBP § 704.12(b); Litton Business Systems, Inc. v. 

J. G. Furniture Co., 190 USPQ 431 (TTAB 1976)0"QrrqugtÓu"trial period ended on October 7, 

2012, and its rebuttal period ended on January 20, 2013. Its request, made concurrent with its 

trial brief, should therefore be denied. 
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4.  In addition, the document that Opposer seeks to introduce is an inappropriate 

subject for judicial notice. Judicial notice may be taken only of Ða fact that is not subject to 

reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the 

trial court or (2) capable of accurate and ready determination by resort to sources whose 

accuracy ecppqv"tgcuqpcdn{"dg"swguvkqpgf0Ñ" Fed. R. Evid. 201(b); TBMP § 704.12. Opposer 

may not introduce new documentary evidence by way of a request for judicial notice. 

5. To the extent that Opposer requests judicial notice of the fact that the document it 

has attached to its request as Exhibit A was sent to Nextpoint on January 27, 2011, this is not a 

fact that is either generally known or capable of accurate and ready determination by resort to 

sources whose accuracy cannot reasonably be questioned. 

 

For all of the foregoing reasons, Applicant respectfully requests that QrrqugtÓu Request for 

Judicial Notice be denied cpf"QrrqugtÓu"ekvcvkqp"vq"vjgug"ocvgtkcnu"dg"stricken from the record. 

 

DATED:  May 6, 2013     SAPER LAW OFFICES, LLC 

 

By: /Daliah Saper/______        

One of the Attorneys for Applicant    

Daliah Saper, Esq. 

Saper Law Offices 

505 N Lasalle Suite 350 

Chicago IL 60654  
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CERTIFICATE OF SERVICE 

 

I, Daliah Saper, an attorney, hereby certify that on May 6, 2013 I served a copy of the foregoing 

Objection to Request for Judicial Notice via electronic mail and first class mail to: 

 

William J. Frimel 

Heffernan Seubert & French LLP 

1075 Curtis St. 

Menlo Park, CA 94025 

bill@hsfllp.com 

cedgar@stanfordalumni.org 

 

 

        /Daliah Saper/______________ 

        Daliah Saper, Esq. 
 


